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O the people of Scotland, the queſtion, 
Whether or not the intervention of 
Juries ought to take place in deciding ci- 


vil cauſes as well as criminal? is per- 


haps of as great importance as any 
that can be ſubmitted to their conſide- 
ration. 


The method of trial by Jury, is that, 
whereby diſputed facts are aſcertained 
by a ſufficient number of the neighbours 
and equals of the perſon who denies theſe 
facts. This mode is certainly the beſt 
that 1mpartiality can point out, or un- 
bounded freedom can dictate. 
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Juries were made uſe of by the Romans, 
during the free and independent ſtate of | 
that Commonwealth, before they were 
enſlaved by the tyranny of their Empe- 
rors, The Prætor appointed Judices Pe- 
dane:i, who, as we learn from Cicero and 
Quintilian, were in every reſpect the ſame 
as our Juries. Hence it is that we find 
traces of them in the laws of all thoſe na- 
tions which adopted the manners and 
juriſprudence of the Romans, as in Italy, 
Germany, France, and Britain, But 
why do I talk in this limited ſtile of a 
thing ſo agreeable to the law of nature 
itſelf? For the inhabitants of the wide 
extended continent of India make uſe of 
this equitable mode of trial, as plainly 
appears from the code of Gentoo laws. 


In Scotland, Juries are accounted the 
ſafeguard of the lives of the inhabitants 
againſt injuſtice and oppreſſion. By the 
Engliſh they are eſteemed as the bulwark 
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of their lives, liberties, and eſtates. It is 
held out as the principal clauſe of their 
Magna Charta, that no freeman ſhall 
be hurt, either in his perſon or property, 
niſi per legale judicium parium ſuorum, vel 
per legem terre. 


In England, cauſes, civil as well as 
criminal, are tried by Juries; in Scot- 
land, we are only allowed the privileges 
of a Jury in caſes highly criminal, The 
Engliſh account their property as ſacred 
as their lives, and 1n truth there ought to 
be no diſtinction in the method of guar- 
ding both, 


Juries can only be interpoſed in thoſe 
civil cauſes in which facts are required to 
be aſcertained; but a certain learned 
Judge obſerves, that experience ſhows, 


that above a hundred law-ſuits ariſe from 
diſputed fats, for one where the law is 


doubted of. 
In 


TY 


In almoſt every criminal caſe, the fact 
is the principal thing to be ſearched after; 
the law clearly points out the puniſhment, 
when the certainty of the fact or crime is 
aſcertained; and it belongs to the Judge 
alone to decide what is law. 


By the more ancient laws of Scotland, 
Juries were made uſe of for ſifting out 
the facts in all cauſes, both civil and cri- 
minal : Vide Regiam Majeſtatem, & Quoniam 
Attachiamenta, And they ſtill continue 
ro be uſed in criminal and a few civil 
caſes, ſuch as ſervices of heirs, brieves of 
idiotry, and furioſity, purpreſture, &c.— 
The queſtion now to be conſidered is not, 
therefore, Whether a new law ought to be 
made ? But, Whether an old law ought 40 
be revived ? 


Engliſh writers to a man, as far as 
they have come to my knowledge, have 


given their opinions in favour of Juries, 
in 
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in caſes not only criminal but civil, — 
Let, as a few writers upon the Scottiſh 
law have ſtarted ſome objections to this, 
I ſhall endeavour to anſwer ' theſe objec- 
tions as conciſely as poſlible, and, at the 
ſame time, attempt to diſplay the ad van- 
tages of Juries, and conclude in the words 
of the encomiums that have been beſtowed 
on this ſpecies of trial, by a Scotch and an 


Engliſh author, both of dignified charac- 


ters in the law. 


Firſt, then, Erſkine remarks, ©* That 
* Juries were found burdenſome to the 


* 


by the conſtant attendance of numbers 
of people at all ſeaſons, upon Courts, as 
parties, witneſſes, or jurors, to the 


great detriment of agriculture and ma- 
nufactures.“ 
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country, both in point of expence, and 
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With ſubmiſſion to the learned gentle- 
man, he has miſtaken ſome of the princi- 
pal excellencies of Juries for deformities. 
A multiplicity of judges may, indeed, be 
both burdenſome and expenſive to the 
country; but Juries never can be ſo. 
Witneſſes, &c. may be detained, to the 
great detriment of agriculture and manu- 
factures, by the preſent tedious method of 
taking down all their depoſitions in wri- 
ting; but diſpatch is the very characte- 
riſtic of Juries, when the witneſſes are exa- 
mined in the proper manner, viva voce; 
and an Engliſh Judge, with a Jury, will 
diſpatch more buſineſs, it is ſaid, in one 
day, than is performed in any Scotch Court 
in a week. Beſides, it may be here remarked, 
that Jurors having, by this means, an op- 

portunity of confronting and croſs- exa- 

mining adverſe witneſſes, is a matter of 
very great importance in diſcovering 
truth, 
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truth, and anſwers the purpoſe infinitely 
better than the method of ſetting. down 
the witneſs's age, &c. at the beginning of 
the depoſition, as in uſe with us. The 
Jurors alſo, being the neighbours of the 
witneſſes, know what degree of credit 
ought to be given to the oath of each of 
them ; and the character of a witneſs is 
a moſt material circumſtance ; non teſtimo- 


nis ſed teſtibus credendum, was the maxim 
of a Roman Emperor, 


M*Kenzie's reaſon againſt Juries is, be- 
cauſe it is hardly poſſible, in many caſes, 


to ſeparate the proof of facts from the re- 
levancy of rhe libel. | 


Tl own there appears to me a good deal 
of juſtice 1n this remark, where the trial 
is criminal ; yet I profeſs myſelf ro be of 
opinion, that a Jury 1s only entitled to 
judge, whether the fact libelled be proved 
or not. If the Judges condemn a man 
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to death for doing a deed that ought not 
to be puniſhed with death, the innocent 
blood is on the head of the Judges not 
of the jury; but this objection cannot be 
urged with propriety in the trial of a civil 
cauſe. 


Next comes Lord Kaimes, for whoſe 
memory I have the higheſt veneration. 
His Lordſhip owns, in general, the pro- 
priety of having Juries for aſcertaining 
facts, both in civil and criminal caſes; 
but he attempts, with great profundity of 
argument, to make a diſtinction betwixt 
the ſituation of the Court of Seſſion, where 
there are a multiplicity of Judges, and the 
inferior Courts, where there 1s but one 
Judge. His Lordſhip ſays, that it was a 
maxim adopted by our forefathers, that, 
though queſtions in law may be truſted 
to a ſingle Judge, matters of proof are 
ſafer in the hands of a plurality; and 
that, in conſequence of this maxim, Ju- 

ries 
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ries were employed in Sheriff and Baron 
Courts till ſo late as about the year 1011, 
when the old form gradually wore out, 
from a propenſity, as his Lordſhip thinks, 
in theſe Courts, to imitate their ſuperiors, 
the Court of Seſſion. But his Lordſhip 
thinks the laſt- mentioned Court are to be 
conſidered as the grand Jury of the na- 
tion in civilibus, and as poſleſling the 
double character both of Judges and jury: 
A thought which, his Lordſhip ſays, can- 
not fail to be reliſhed, as it is borrowed 
from the Court of Parliament; and yet 
his Lordſhip, in the very next paragraph, 
gives an inſtance of the Parliament of 
Scotland, in anno 1481, forming them- 
ſelves into the regular appearance of a 
Jury, with a Foreman, &c. on the trial of 
one of their Peers. 


Great as my opinion is of that auguſt 
Court, the Court of Seſſion, I cannot flat- 
ter myſelf ſo far, as to think that they 


would 


would not be the better of the aſſiſtance 
of a Jury in ſome caſes. 


I ſhall give one or two caſes where the 
Court might have been aſſiſted by a Jury. 


The firſt was a caſe of damages claimed 
to a great amount, for improper working 
of coal, which came to be diſcuſled by the 
Court of Seſſion. The fact was denied 
by the defendant, After various plead- 
ings and memorials, an inſpection of the 
coal-work was ordered to be made by two 
perſons ; they diſagreed : Inſpection after 
inſpection took place, and report after re- 
port: At length it was determined, that 
the coal was improperly worked, and that 

damages were due from the defendant; but 
the aſcertaining the quantum of theſe da- 
mages was a ſubject of litigation for years. 
his cauſe was finally appealed to the 
Houſe of Peers, and Lord Thurlow de- 
clared, that the whole might have been 


determined 
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determined by a Jury in a few hours. 
Their method would have been this: A 
Court of Juſtice would have iſſued an 
order, or, as it is called in England, a 
venire facias, to the Sheriff of the Coun- 
ty, where the coal-pits were ſituated, to 
call a, Jury, and the Jurymen would have 
gone down to the coal-pits, and given 
their deciſion of the fact, as well as the 


extent of the damages, before they ſepa- 
rated. 


The learned Judge Blackſtone obſerves 
on this head, that in thoſe courts where 
Juries are not admitted, the parties are at 
liberty, whenever they pleaſe, to appeal 
from day to day, and from Court to Court, 
upon queſtions merely of fact, which 
is a perpetual ſource of obſtinate chicane, 
delay, and expenſive litigation. Not 
many years ago, ſays his Lordſhip, an 
appeal was brought to the Houſe of Lords 
from the Court of Seſſion in Scotland, in 


a 


a caufe between Napier and Macfarlane, 
which had hung on there for no leſs than 
four years, at an exceſſive expence, the 
queſtion being only about the property of 
an ox, value three guincat! No pique or 
ſpirit of parties, adds his Lordſhip, could 
have made ſuch a cauſe in the Court of 
King's Bench or Common Pleas, have 
laſted a tenth of the time, or have coit a 
twentieth part of the expence, 


But, in juſtice to the Court of Seſſion, 
where there are at preſent Gentlemen of 
the greateſt abilities and integrity on the 
Bench, and the Freſident one of the ableſt 
who has ever filled that office, there is 
little to be dreaded from the want of a 
Jury in that Court. At ile lachryme non 
pro nobiſinetipſis, ſed pro liberis mſtris, 


To conclude, Lord Bankton gives it as 
his opinion, in his Inſtitute of the Law of 
Scotland, that ** the trial by a Jury of 


one's 
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one's country is juſtly eſteemed one of 
the chief excellencies of the Enghiſh 


c 


conſtitution; by it the lives, liberty, and 


5 EIT of the ſubjects are ſecured, fo as 


one cannot be diveſted thereof, or any 


* wiſe injured therein, without 5 verdict 


of twelve honeſt and impartial men of 


c 


his netghbourhoad ; and as this was the 
common law, it was confirmed by the 
Great Charter.” 


And Judge Blackſtone, in li - 


taries on the Laws of England, expreſſes | 
himſelf ; in theſe words: The trial by 


o 
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Jury ever has been, and I truſt ever will, 
be, looked upon as the glory of the 
Engliſh Law; and if it has ſo great an 
advantage over others in regulating 
civil property, how much muſt that ad- 
vantage be heightened when applied to 
criminal caſes, —it is the molt tran- 
ſcendant privilege which any ſubject 
can enjoy or wiſh for, that he cannot be 

affected 
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affected either in his property, his liberty, 
or his perſon, but by the unanimous con- 
ſent of twelve of his neighbours and 
equals, —A conſtitution, that I may 
venture to affirm, has, under Provi- 
dence, ſecured the juſt liberties of this 
nation for a long ſucceſſion of ages. 
And therefore a celebrated French writer 
(Monteſquien), who concludes, that be- 
cauſe Rome, Sparta, and Carthage, have 
loſt their liberties, therefore thoſe of 
England, in time, muſt periſh, —ſhould 
have recollected, that Rome, Carthage, 
and Sparta, were ſtrangers to the trial 


by Jury.” 
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